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United States Court of Appeals for the 

District of Columbia 


No. 6603. 

j 

Hartford Accident and Indemnity Company, a 
Corporation, Appellant, 

vs. 

Robert J. Hoage et al. ! 


a Supreme Court of the District of Columbia. 


In Equity. 


No. 59388. | 

Hartford Accident and Indemnity Company, a 

Corporation, Plaintiff, 


vs. 


Robert J. Hoage, Deputy Commissioner, and Edgar W. 

Bootman, Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in jsaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovte-entitled 
cause, to wit: 







9 


HARTFORD ACCIDENT AND INDEMNITY CO. VS. 


1 In the Supreme Court of the District of Columbia. 

Equity. No. 59388. 

Hartford Accident and Indemnity Company, a 

Corporation, 

vs. 

Robert J. Hoage, Deputy Commissioner, and Edgar W. 

Bootman. 

Bill. 

Filed September 4,1935. 

The Bill of Complaint of Hartford Accident and Indem¬ 
nity Company, a corporation, respectfully represents to 
the Court as follows: 

1. That it is a corporation engaged in the writing and 
placing of casualty insurance, and that having first duly 
qualified as required by law is now engaged in the said 
business in the District of Columbia, and brings this suit 
in its own behalf as a party in interest under Section 21 
(b) of the Act of Congress approved March 4th, 1927, and 
as amended May 17, 1928, which said Act is commonly 
known as the District of Columbia Workmen’s Compensa¬ 
tion Law, and which became effective in the District of 
Columbia July 1, 1928, and which Act is still in force and 
effect in the said District of Columbia. 

2. That the defendant Robert J. Hoage is a citizen of the 
United States and, so far as the plaintiff is advised and be¬ 
lieves, it avers him to be a resident of the District of Colum¬ 
bia, and is sued ak Deputy Commissioner of the United 
States Employees’ Compensation Commission in charge of 
all matters and things having to deal with the aforesaid 
law in the said District of Columbia; the defendant Edgar 

W. Bootman is a citizen of the United States and a 

2 resident of the District of Columbia and is sued in 
his own behalf and as claimant on a certain claim for 

compensation insurance filed with the said defendant 
Robert J. Hoage on, to wit, the 26th day of July, 1935, all 
of which more fully hereinafter appears. 

3. That the plaintiff, Hartford Accident and Indemnity 
Company, a corporation, through its duly authorized agents 
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and officers, executed and delivered its policy of insurance 
numbered US-577939, whereby, and bv reason of which, it 
undertook to, and did, insure Sanitary Grocery Company, 
Inc., a corporation, as an employer, and the said Sanitary 
Grocery Company, Inc., a corporation, promised apd agreed 
to advise the plaintiff as to the number and names of its 
servants and employees, the premium for the said policy of 
insurance to be based upon the number of the employees 
regularly employed, and certain premium concessions al¬ 
lowed said Sanitary Grocery Company, Inc., a corporation, 
on employees who were known as part-time employees. 

4. That one Edgar W. Bootman, a carpenter, worked for 
Sanitary Grocery Company, Inc., a corporation, as a part- 
time carpenter over a period of a number of years and when 
it was necessary to employ an extra carpenter he \yas called 
in, if available, and worked until the necessity for extra 
carpenters ceased, and the said Edgar W. Bootman was 
carried on the books of Sanitary Grocery Compaiy, Inc., a 
corporation, as an extra employee and was in no way con¬ 
sidered as a regular employee, nor did he consider himself 
a regular employee but understood that his employment 
was merely for the job or jobs that were necessary to be 
done at that particular time. 

5. That on, to wit, May 23, 1935, the said defendant 
Edgar W. Bootman was called in by Sanitary Grocery 
Company, Inc., a corporation, to do certain carpenter work 

and, while in the execution of this employment, he 
3 sustained certain injuries, as set forth in the Find¬ 
ings of Fact of the defendant Robert J. Hoage, 
Deputy Commissioner, a copy of which said Findings of 
Fact is appended to this Bill of Complaint as Exhibit A, 
and on, to wit, July 26,1935, the defendant Edgar W. Boot- 
man filed with the office of the Deputy Commissioner his 
claim for compensation, pursuant to the aforesaid Act of 
Congress, and after a hearing before the Deputy Commis¬ 
sioner the said defendant Robert J. Hoage, Deputy Com¬ 
missioner, on the 12th day of August, 1935, found that the 
defendant Edgar W. Bootman suffered temporary total 
disability from May 24, 1935, and continuing to August 5, 
1935, a period of 10.57 weeks and also suffered ja loss of 
hearing equivalent to 45 per cent of such loss of hearing as 
he would have suffered had he completely lost the hearing 
in his right ear, for which he was entitled to compensation 
for 23.4 weeks, or a total of 33.97 weeks, and that the de- 
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termination of pay necessarily fell under Section 10 (b) of 
the Act, and an award was made at the rate of Twenty- 
Five Dollars ($25.00) per week, amounting to Eight Hun¬ 
dred Forty-Nine Dollars and Twenty-Five Cents ($849.25), 
and to furnish such necessary medical, surgical and hospi¬ 
tal care and treatment as the nature of the injury might 
require. 

6. At the hearing before the defendant Robert J. Hoage, 
Deputy Commissioner, evidence was introduced tending to 
show that Edgar W. Bootman was employed on the lltli 
day of February, 1932, and continued in the employ of 
Sanitary Grocery Company, Inc., a corporation, to the 17th 
day of September, 1932, and was again employed on the 
10th day of December, 1932, until the 17tli day of Decem¬ 
ber, 1932, and received Seven Hundred Four Dollars and 
Sixty-Nine Cents ($704.69), as compensation for his serv¬ 
ices. He was again employed on the 22nd day of April, 
1933, and worked continuouslv until the 5th dav of Mav, 

1934, and in the year 1933 received from Sanitary 
4 Grocery Company, Inc., a corporation, the sum of 

Twelve Hundred Thirteen Dollars and Fifty Cents 
($1,213.50), and for the year 1934 received the sum of Five 
Hundred Sixty-Five Dollars and Fifty Cents ($565.50), 
and was not employed by Sanitary Grocery Company, Inc., 
a corporation, from the 5th day of May, 1934, until the 23rd 
day of May, 1935; that when he was employed by Sanitary 
Grocery Company, Inc., a corporation, he was paid the 
regular union wage of Eleven Dollars ($11.00) a day, but 
the testimony introduced on behalf of the claimant and 
Sanitary Grocery Company, Inc., a corporation, showed 
that he was carried as an extra employee, and was never 
considered as a regular employee of Sanitary Grocery Com¬ 
pany, Inc., a corporation. 

7. Plaintiff avers that the finding of the defendant 
Robert J. Hoage, Deputy Commissioner, that the defendant 
Edgar W. Bootman ’s compensation should be determined 
under Section 10 (b) of the Act, was not sustained bv the 
evidence and that the evidence clearly showed that 
the said Edgar W. Bootman was an extra employee, and 
that his employment with Sanitary Grocery Company, Inc., 
a corporation, was not of a continuous nature but was 
i rregular , intermittent and discontinuous, and that the de¬ 
fendant Robert J. Hoage, Deputy Commissioner, should 
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have calculated the compensation due the defendant Edgar 
W. Bootman under Section 10 (c) of the Act instead of 
Section 10 (b), and that for this reason the award of the 
said defendant Robert J. Hoage, Deputy Commissioner, as 
aforesaid, was not consistent with, pursuant to, nor under 
the authority of the aforesaid Act of Congress,j or other¬ 
wise in accordance with law, and that the award of the said 
Robert J. Hoage, Deputy Commissioner, as aforesaid, was 
excessive, a transcript of the testimony taken at! the hear¬ 
ing being filed with this Bill of Complaint, and it is asked 
that the said transcript of the testimony so takdn be read 
as a part of this Bill of Complaint. 


5 Wherefore, the premises considered,! plaintiff 

prays: j 

1. That a United States writ of subpoena issue Out of this 
Court directed to each of the defendants nam^d herein, 
commanding them to appear herein on a day certain and 
answer the exigencies of this bill. 

2. That the proceedings before the said Deputy Commis¬ 
sioner be reviewed by this Court as to conclusion of law 
therein contained, and as to the facts and conclusions of fact 
that may be within the jurisdiction of this Couft; that a 
proper decree be granted plaintiff as it may be in law en¬ 
titled. 

3. That an injunction issue out of this Court requiring the 
defendant Robert J. Hoage, Deputy Commissioner, to set 
aside the said compensation order of August 12, '1935, and 
to proceed to award compensation to the defendant within 
the terms of the Act and pursuant to the testimony! or record 
in the cause. 

4. For such other and further relief as to the Court may 
seem just and proper. 

HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, a Corporation, 

By CORNELIUS H. DOHERTY, j 

Attorney. 

CORNELIUS H. DOHERTY, 

Attorney for Plaintiff. 

District of Columbia, ss : 

Cornelius H. Doherty, being first duly sworn according 
to law, deposes and says that he is the attorney for Hartford 
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Accident and Indemnity Company, a corporation; that lie is 
authorized to make this affidavit on behalf of said plaintiff 
and that he has personal knowledge of the facts therein 
stated; that he has read same and he verily believes the 
facts so stated herein to be true. 

CORNELIUS H. DOHERTY. 

6 Subscribed and sworn to before me this 4th day of 

Sept. 1935. 

[seal.] ISABELLE BEATRICE SMITH, 

Notary Public of D. C. 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 

Compensation Order. 

Award of Compensation. 

Case No. 244-1038. 

Edgar W. Bootman, Claimant, 


vs. 

Sanitary Grocery Company, Inc., and/or Safeway Em¬ 
ployees’ Association, Employer. 

Hartford Accident & Indemnity* Company, Insurance 

Carrier. 

In the Matter of the Claim for Compensation Under the Dis¬ 
trict of Columbia Workmen’s Compensation Act. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact. 

That on the 23rd day of May, 1935, the claimant above 
named was in the employ of the employer above named, 
whose address is 1845 Fourth Street, Northeast, Washing¬ 
ton, District of Columbia; that the employer was subject to 
the provisions of an Act of Congress approved May 18, 
1928, entitled * ‘An Act to provide compensation for dis- 
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ability or death resulting from injury to employees in cer¬ 
tain employments in the District of Columbia add for other 
purposes”; that the liability of the emplo 3 T er foil compensa¬ 
tion under the said Act was insured bv the Hartford Acci- 

•/ 

dent and Indemnity Company; that on the sajid day the 
claimant herein, while in the employ of the employer above 
named as a carpenter, sustained personal injury \yhich arose 
out of and occurred in the course of his employment 

7 and resulted in his disability; that while the claimant 
was so employed he was riding on the real* of a truck 

loaded with lumber and as the truck went arouiid a corner 
he was thrown to the ground; that, as a result thereof, the 
claimant suffered injuries described by the attending phy¬ 
sician as severe degree of brain concussion, injury to the 
head in the mastoid region involving the right ear, injury 
to the right elbow, and injury to the left knee; t|iat as a re¬ 
sult of the said injury the claimant suffered temporary total 
disability from May 24, 1935, and continuing to August 5, 
1935, a period of 10.57 weeks; that, in addition to the above, 
and as a further result of the injury, the claimant suffered 
loss of hearing in the right ear equivalent to 45 per cent of 
such loss of hearing as he would have suffered h|ad he com- 
pletely lost the hearing in his right ear, for which he is en¬ 
titled to compensation in the amount of 23.4 weeks; that the 
total amount of compensation to which the claiihant is en¬ 
titled by reason of the said injury amounts to 33.97 weeks; 
that the insurance company herein denied that the! claimant ’s 
daily wage was $11.00, or $55.00 per week as alleged in the 
claim; that the claimant had not worked in the employment 
in which he was working at the time of the injury for the 
same or another employer during substantially; the wdiole 
of the year immediately preceding his injury, ahd that the 
determination of pay necessarily falls under Section 10 (b) 
of the Act; that the testimony introduced by the insurance 
company indicates that the wages paid to a carpenter by 
the employer herein were $11.00 a day, or $55.00 a week; 
that the average weekly wage of the claimant, therefore, is 
established as being in excess of $37.50 per week, and the 
claimant therefore is entitled to compensation at the rate 
of $25.00 per week, which for 33.97 weeks amountsto $849.25; 
that compensation for disability has accrued froim May 24, 
1935, to and including August 5,1935, a period of 10.57 

8 weeks, amounting to $264.25; that compensation has 
been paid by the insurance carrier herein in the 
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amount of $109.98, for which the insurance carrier is en¬ 
titled to take full credit; that there remains a balance of com¬ 
pensation in the amount of $154.27, which amount is due 
and payable forthwith; that the employer herein is liable 

for such necessarv medical treatment as the nature of the 

* 

injury and the process of recovery may require. 

Upon the foregoing findings of fact the Deputy Commis¬ 
sioner makes the following 

Award. 

That the employer, Sanitary Grocery Company, Inc., 
and/or Safeway Employees 9 Association, and the insur¬ 
ance carrier, Hartford Accident and Indemnity Company, 
shall pay to the claimant herein compensation as follows: 
For temporary total disability from May 24, 1935, to 
August 5,1935, a period of 10.57 weeks, and for 45 per cent 
loss of hearing of the right ear amounting to 23.4 weeks, 
making a total of 33.97 weeks, at the rate of $25.00 per 
week, amounting to $849.25; shall pay accrued compensa¬ 
tion from May 24, 1935, to August 5, 1935, both dates in¬ 
clusive, a period of 10.57 weeks, at the rate of $25.00 per 
week, amounting to $264.25, less compensation already paid 
in the amount of $109.58, leaving a balance of $154.27, 
which amount is due and payable forthwith; and shall con¬ 
tinue the payment of compensation beginning August 6, 
1935, at the rate of $25.00 per week, payable every two 
weeks, until the full amount of $849.25 has been paid; and 
shall furnish such necessary medical, surgical, and hos¬ 
pital care and treatment as the nature of the injury and 
the process of recovery may require. 

Given under my hand at Washington, D. C., this twelfth 
day of August, 1935. 

(Signed) R. J. HOAGE, 
Deputy Commissioner, 
District of Columbia Compensation District. 

9 Proof of Service. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
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employer and the insurance carrier at the last known ad¬ 
dress of each as follows: 


Name 

Mr. Edgar W. Bootman, 

Sanitary Grocery Co., Inc., 
and/or Safeway Employ¬ 
ees Association, 

Hartford Accident & Indem¬ 
nity Co., 


Addrejss 

34 W Street, N. W., Wash¬ 
ington, D. C. 

1845 4th Street, X. E., 
Washington, D. C. 


925 15th Street; 
Washington, D. 




(Signed) R. J. HOAGE, 

Deputy Commissioner. 

Mailed August 12, 1935. 


Motion to Dismiss. 
Filed September 24, 1935. 


Now come the defendants, Robert J. Hoage, Deputy Com¬ 
missioner for the District of Columbia, United States Em¬ 
ployees’ Compensation Commission, by his attorneys, and 
Edgar W. Bootman, in proper person, and move j this Hon¬ 
orable Court to dismiss the bill of complaint filed herein 
for the following reasons, to wit: 

1. That the bill of complaint filed herein does not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That as shown by the bill of complaint with exhibits, 
including the transcript of testimony made a part thereof, 
Edgar W. Bootman sustained the injury on account of 
which he was awarded compensation while employed by 
the Sanitary Grocery Company, Inc., as a carpepter; that 
the defendant Hoage properly determined said employee’s 

average weekly wage under section 10 (b) of the 
10 District of Columbia workmen’s compensation law; 
that the said Bootman was not engaged in a seasonal 


occupation; that the evidence shows that the nathre of his 
work permits employment substantially the whble of the 
year; that section 10 (c) of said law, thereforb, has no 


application in this case as alleged. 
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3. That as shown by the bill of complaint, including the 
transcript of testimony made a part thereof, the findings 
of fact in the compensation order complained of with re¬ 
spect to the employee’s average weekly wage, and all other 
findings of fact therein, are supported by competent evi¬ 
dence and should therefore be regarded by the court as 
final and conclusive. 

4. That the compensation order complained of in the bill 
is in all respects in accordance with law. 

I LESLIE C. GARNETT, 

United States Attorney , 
ALLEN J. KROUSE, 

Assistant United States Attorney . 

Attorneys for Defendant R. J. Hoae/e. 

\ EDGARW. BOOTMAN, 

In Proper Person. 


Final Decree. 

Filed November 15, 1935. 

******* 

This cause coming on to be heard upon the motion of 
the defendants to dismiss the bill of complaint, and upon 
consideration thereof, it is by the Court, this 15th day of 
November, 1935, 

Adjudged, ordered and decreed that the motion of the 
defendants to dismiss the bill of complaint be and the same 
is hereby sustained; and the said bill of complaint be and 
the same is herebv dismissed. 

ALFRED A. WHEAT, 

Chief Justice . 

11 From the foregoing final decree, the plaintiff, 

Hartford Accident & Indemnity Co., notes an appeal 
in open court to the Court of Appeals for the District of 
Columbia, which appeal is hereby allowed, and the amount 
of the cost bond on appeal is hereby fixed in the penal sum 
of $100.00, with leave to deposit $50.00 in cash in lieu 
thereof, this 15th dav of November, 1935. 

ALFRED A. WHEAT, 

, Chief Justice. 
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Stipulation. 

Filed November 18, 1935. 

’ | 

• # # * # • • 

i 

i 

i 

It is hereby stipulated and agreed between Hartford Ac¬ 
cident and Indemnity Company, a corporation, plaintiff, 
through its attorney, Cornelius H. Doherty, and the de¬ 
fendants, Robert J. Hoage, Deputy Commissioher, and 
Edgar W. Bootman, through their attorney, Allen J. 
Krouse, that the following statement is agreed upoh as the 
evidence taken before the Deputy Commissioner on the 
point in issue, and that this stipulation is to becomb a part 
of the record in lieu of the transcript of the testimony taken 
before the Deputy Commissioner, and referred to in the 
Bill of Complaint: ! 

It is admitted that the claimant, Edgar W. Bootrpan, was 
injured while in the employ of Sanitary Grocery Company, 
Inc., as a carpenter, as set forth in the defendant Hoage’s 
Findings of Fact and Award. 

It is agreed that the Sanitary Grocery Company, Inc., 
employs four carpenters besides the foreman ^nd the 
helper, and they are considered regular dav-in and iday-out 
men and they work all the time, and they receive the Union 
wage of Eleven Dollars ($11.00) a day, and that when any 
extra work is to be done that Union carpenters are called 
in and they are paid the usual Union wage of Eleven Dol¬ 
lars ($11.00) per day, and that the claimant^ Edgar 
12 W. Bootman, had worked as an extra carpenter of 
the Sanitary Grocery Company, Inc., since 1928; that 
in 1928 he earned Two Thousand Eighty-Three Dollkrs and 
Eleven Cents ($2,083.11); that in 1929 he earned Two 
Thousand Four Hundred Three Dollars and Eighty-Two 
Cents ($2,403.82); that for the year 1932 he received the 
sum of Seven Hundred Four Dollars and Sixtv-Nine Cents 
($704.69) from the Sanitary Grocery Company, Inc.; for 
the year 1933 he received Twelve Hundred Thirteen Dol¬ 
lars and Fifty Cents ($1213.50) from the Sanitafy Gro¬ 
cery Company, Inc.; for the year 1934 he received the sum 
of Five Hundred Sixty-Five Dollars and Fifty Cents 
($565.50) from the Sanitary Grocery Company, Inc., end¬ 
ing his employment on the 5th day of May, 1934, and also 
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in the year 1934 he received the further sum of Nine Hun¬ 
dred Eighty-Six Dollars and Twenty-Five Cents ($986.25) 
for his employment with the George A. Fuller Company 
between the 3rd day of July and the 27th day of December, 

1934, and that from the 27th day of December, 1934, until 
May IS, 1935, he had no employment; that he went to work 
for the Sanitary Grocery Company, Inc., on the ISth day 
of May, 1935, at Eleven Dollars ($11.00) a day, and con¬ 
tinued to work until May 23, 1935, when he was injured 
and did not return to his work until the 5th dav of August, 

1935. 

That the only point in issue in this case is the amount of 
the compensation • to be properly awarded to claimant, 
Edgar W. Bootman. 

HARTFORD ACCIDENT AND INDEM¬ 
NITY COMPANY, a Corporation, 

By CORNELIUS H. DOHERTY, 

i Attorney. 

ROBERT J. HOAGE, 

By ALLEN J. KROUSE, 

Ass’t U. S. Attorney. 
EDGAR W. BOOTMAN, 

In proper person. 

13 Assignment of Errors . 

Filed November 19, 1935. 

*##•••# 

The Court erred: 

1. In sustaining defendants ’ motion to dismiss the Bill 
of Complaint. 

2. And other respects apparent of record. 

CORNELIUS H. DOHERTY, 

Attorney for Plaintiff. 

A copy of the foregoing Assignment of Errors acknowl¬ 
edged this 19" day of November, 1935. 

ALLEN J. KROUSE, 

Asst. U. S. Atty ., 
Attorney for Defendant Hoage. 
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Memorandum. 

\ 

November 20, 1935.—Undertaking on appeal ($100) ap¬ 
proved and filed. 

Designation of Record. 

Filed November 18, 1935. j 

******* 

The Clerk of the Court will prepare the transcript of the 
record on appeal in the above entitled case and will include 
therein the following: | 

1. Bill of Complaint for injunction and other relief. 

2. Motion to dismiss Bill of Complaint, filed by the de¬ 
fendants, Robert J. Hoage and Edgar W. Bootman.; 

3. Decree. ! 

4. Stipulation. 

14 5. This designation. 

' CORNELIUS H. DOHERTY' 

Attorney for Plaintiff. 

Service of the foregoing Designation of Record, and re¬ 
ceipt of a copy thereof, acknowledged this 15" day of No¬ 
vember, 1935. 

ALLEN J. KROUSE, j 

Ass’t U. S. Attorney, 
Attorney for Defendants. 

15 Supreme Court of the District of Columbia, j 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 14, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of thi$ tran¬ 
script, in cause No. 59388 in Equity, wherein Hartford Ac¬ 
cident and Indemnity Company, a corporation, is plaintiff 
and Robert J. Hoage, Deputy Commissioner, and Edgar W. 
Bootman are defendants, as the same remains upon the 
files and of record in said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of November, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6603. Hartford Accident and Indemnity Company, a 
Corporation, Appellant, vs. Robert J. Hoage et al. United 
States Court of Appeals for the District of Columbia. Filed 
Nov. 22,1935. Henry W. Hodges, Clerk. 
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IN THE 


^Bntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. ! 


October Term, 1935. 


No. 6603. 


Hartford Accident and Indemnity Company, 

A Corporation, 

Appellant , 


v. 


Robert J. 


Ho age, 


Deputy Commissioner, 
W. Bootman, 
Appellees. 


and E 


DGAR 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

i 

This case arises under the provisions of the District 
of Columbia Workmen’s Compensation Act of May 17, 
1928 (D. C. Code, Title 19, Chapt. 2), making appli- 
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cable to employees in certain employments in the Dis¬ 
trict of Columbia, the Longshoremen’s and Harbor 
Workers’ Compensation Act of March 4, 1927 (U. S. 
C. A., Title 33, Chapt. 18, secs. 901 et seq.), which will 
be hereinafter referred to as the ‘‘compensation law.” 

This is an appeal from the decree of the Supreme 
Court of the District of Columbia, sustaining the joint 
motions of the appellees to dismiss the Bill of Com¬ 
plaint filed for a review of the compensation order of 
the appellee Robert J. Hoage entered on the 12th day 
of August, 1935, awarding compensation to the appel¬ 
lee Edgar W. Bootman. 

The transcript of the testimony referred to in the 
Bill of Complaint for injunction (R. 2) has not been 
printed but in its place a stipulation, entered into be¬ 
tween the parties hereto, which appears upon Page 11 
of the record, contains the facts necessary for the 
point to be decided upon this appeal. 

It appears that the appellee Edgar W. Bootman had 
been employed by the Sanitary Grocery Company, 
Inc., as a part time employee and that when he was 
employed he received the regular Union wage of $11.00 
per day, and that while in the employ of the Sanitary 
Grocery Company, Inc., on the 23rd day of May, 1935, 
he was injured, and on the 12th day of August, 1935, 
the appellee Robert J. Hoage awarded compensation 
to the appellee Edgar W. Bootman at the rate of $25.00 
a week (R. 8). 

It is the contention of the appellant that the ap¬ 
pellee Edgar W. Bootman is entitled to a certain 
amount of compensation but contends that the appel¬ 
lee Robert J. Hoage and the Supreme Court of the 
District of Columbia erred in their interpretation and 
application of Section 10 of the Workmen’s Compen- 
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sation Act and that Section 10 (c) should have been 
applied instead of Section 10 (b), and that the appel¬ 
lee Edgar W. Bootman was only entitled to $13132 in¬ 
stead of the $25.00 a week awarded by the Deputy 
Commissioner. 

The applicable parts of the Compensation Act are 
Section 10, U. S. C. A. 33, Section 910, Paragraphs 

(a), (b), (c), and (d), and are as follows: 


‘•Determination of pay. Except as otherwise 
provided in this chapter, the average weekly wage 
of the injured employee at the time of the injury 
shall be taken as the basis upon which to compute 
compensation and shall be determined as follows: 

(a) If the injured employee shall have worked 
in the employment in which he was working' at the 
time of the injury, whether for the same or an¬ 
other employer, during substantially the whole of 
the year immediately preceding his injury, his 
average annual earnings shall consist of; three 
hundred times the average daily wage or salary 
which he shall have earned in such employment 
during the days when so employed. 

(b) If the injured employee shall not have 
worked in such employment during substantially 
the whole of such year, his average annual earn¬ 
ings shall consist of three hundred times the aver- 
age daily wage or salary which an employee of 
the same class working substantial^ the whole of 
such immediately preceding year in the same or 
in similar employment in the same or a neighbor¬ 
ing place shall have earned in such employment 
during the days when so employed. 

(c) If either of the foregoing methods of 
arriving at the annual average earnings of an in¬ 
jured employee can not reasonably and fhirlv be 
applied, such annual earnings shall be suOh sum 
as, having regard to the previous earning^ of the 
injured employee and of other employeesj of the 


I 
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same or most similar class, working in the same 
or most similar employment in the same or neigh¬ 
boring locality, shall reasonably represent the an¬ 
nual earning capacity of the injured employee in 
the employment in which he was working at the 
time of the injury. 

(d) The average weekly wages of an employee 
shall be one fifty-second part of his average an¬ 
nual earnings.’ ’ 

It appears, from the Stipulation filed herein (R. 11), 
that for the past four years the appellee Edgar W. 
Bootman had never worked for the Sanitarv Grocerv 
Company, Inc., nor for any one else substantially the 
whole of any one year. In 1932, at the rate of $11.00 
a day, he worked approximately sixty-four days. In 
1933 he worked approximately one hundred and ten 
days, and in 1934 approximately one hundred and 
forty-one days, and for the three years preceding the 
injury his average annual wage was $1156.64 or $22.24 
a week, and by virtue of the award of the Commis¬ 
sioner (R. 8) he receives $25.00 a week or approxi¬ 
mately $1300.00 a year. The $1156.64, the average 
annual earnings for three years, must reasonably rep¬ 
resent the annual earnings of the appellee Edgar W. 
Bootman, for it does not appear that he lost any time 
on account of illness or other injury, and that he was 
just a part time employee and worked only when he 
could receive this certain employment. The award of 
the Deputy Commissioner, on a basis of a weekly wage 
of $22.24, would be $14.83. It appears from the rec¬ 
ord herein that the appellee Edgar W. Bootman only 
made $1041.25 for the year next preceding his injury, 
which amounted to a weekly wage of $20.00, and that 
the most the appellee Robert J. Hoage could award 
under this amount would be $13.32 a week. 


p* 
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The appellant lias not, nor has it at any time, 
refused to pay what it feels is fair compensation, 
but does not believe that it should be required! to pay 
the amount set forth in the award of the qppellee 
Robert J. Hoage, for it contends that it would be in¬ 
equitable to award compensation to the appellee Ed¬ 
gar W. Bootman in a sum by virtue of which he would 
receive a far greater salary a year by not working than 
he would receive when he was working. It is Snot the 
purpose of the Compensation Act at any time to do 
other than to compensate the employee, but to I permit 
the award filed herein to stand would be to give more 
than compensation to the employee, and, in fact, pen¬ 
alizing the employer. 

The interpretation of the application of Section 
10 (b) and Section 10 (c) was in issue in the case of 
Marshall v. Andrew Mahoney Co., 56 Fed. (2nd) page 
74, where a longshoreman earned $1163.16 irk 1927; 
$1266.63 in 1928 and $1406.29 in 1929, and he only 
worked one hundred and eighty-two days, and there¬ 
fore not a substantial part of the year. The {Deputy 
Commissioner ascertained the average dailv salary of 
longshoremen in that vicinity by the testimony of a 
witness who had worked two hundred and eighty-four 
days of the year and who made $8.15 a day, and he 
multiplied this by three hundred, making a total of 
$2445.00 and based his findings upon this salary. The 
Circuit Court of Appeals on review of this matter 

stated as follows: j 

j 

“Earning capacity means fitness and readiness 
and willingness to work, considered in connection 
with opportunity to work; and fitness and oppor¬ 
tunity must go hand in hand. Claimant wa$ ready 
and fit, and risk of opportunity was his. And to 
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classify tlie claimant, of average annual earning- 
capacity of $1266.20 in the same work, under sub¬ 
division (B) on a basis of $2445.00 is obviously 
not within the intent of the Act. Xo abnormal 
condition or circumstances appearing, the nature 
and character of the work being well known to 
claimant, and he having assumed the risk of ‘full 
time’, his recovery must be based on his ‘previous 
annual average earnings ’, upon the findings in this 
case, which are binding on the Court. 

The numerous authorities discussed and cited 
by Judge Xeterer in his opinion establish over¬ 
whelmingly that subdivisions (a) and (b) cannot 
be reasonably and fairly applied to an industry 
where employment is casual, irregular, seasonal, 
intermittent and discontinuous. Surelv it is not 
reasonable or fair to apply subdivision (a) or (b) 
when to do so would result in ascertaining a mere 
theoretical earning capacity, having no regard to 
the actual facts of the case, but which would award 
arbitrarily to an injured laborer disability com¬ 
pensation in excess of what he was able to earn if 
at work, as shown by earnings, as in this case, 
covering a period of three years next preceding 
his injury. Compensation Acts, to be within con¬ 
stitutional limits, must not be arbitrary, unrea¬ 
sonable, or fundamentally unjust or oppressive. 

Clamant’s actual earnings for the year pre¬ 
ceding his injury were what he normally earned in 
his employment and reasonably represented his 
annual earning capacity in the work in which he 
voluntarily engaged. ’ ’ 

In the case of Baltimore d Ohio Railroad Co. v. 

Clark, 59 Fed. (2nd) 599, is stated the following: 

“Subdivisions (a) and (b) are applicable only 
where the employment is of a continuous nature; 
for it is only in such cases that the multiplication 
of the average daily wage by 300 would approxi- 


mate the average annual earnings. Where the 
employment is intermittent or discontinuous in 
its nature, multiplying the average daily j wage 
paid during employment by 300 would gi^e as 
annual earnings a sum far in excess of the actual 
earning power of the employee, and consequently 
that method of determining average annual earn¬ 
ings cannot reasonably be applied and the method 
prescribed by Section (c) must be followed.” 

In the case of Continental Casualty Co. v. Lawson, 
64 Fed. (2nd) 805, one Roberts was a first clask car¬ 
penter but did not have a steady job. During the win¬ 
ter months he was able to secure reasonably regular 
employment in a boatyard, but during the dull summer 
season he was usually laid off with other carpehters. 
Deputy Commissioner found he had been paid $500.00 
by one employer the year preceding the injury, but 
the award was based on annual earnings amounting to 
$1700.00 of another emjfioyee of the same class whose 
employment was practicality continuous. The Deputy 
Commissioner correctly found that the amount pf the 
award should be determined under 10 (c), sinpe the 
employee was unable to secure employment dfiring 
substantially the whole of the year immediately pre¬ 
ceding his injury. But instead of basing his award on 
the earnings of the claimant, the Deputy Commissioner 
based it upon the higher earnings of an employee of 
the same class who enjoyed regular employment.! We 
think this was error, and that the earnings of the 
claimant himself and not of another employee rn^st be 
used in arriving at the amount of compensation to be 
allowed. “Earning capacity” as used in this subsec¬ 
tion means willingness to work considered in connec¬ 
tion with opportunity to work. 
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CONCLUSION. 

It is apparent from the foregoing that the appellee 
Robert J. Hoage should have applied Section 10 (c) 
instead of 10 (b) in making the award in favor of the 
appellee Edgar W. Bootman, and that the award 
should not have exceeded $14.83 a week, and the ap¬ 
pellant respectfully urges that the decree of the lower 
Court dismissing the Bill of Complaint be set aside 
with directions as to the amount of the proper award 
of compensation. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C. 

Attorney for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia j 

i 

— 

i 

October Term, 1935 j 

i 

i 

No. 6603 j 

i 

i 

Hartford Accident and Indemnity Company, a 

Corporation, appellant ! 

i 

v. | 

Robert J. Hoage, Deputy Commissioner, and Ed- 

i 

gar W. Bootman, appellees 

_ i 

i 

BRIEF FOR APPELLEE, ROBERT J. HOAGE, DEPUTY 

COMMISSIONER | 

STATEMENT OF CASE j 

1 

This case arises under the provisions of the j Dis¬ 
trict of Columbia Workmen’s Compensation Act 
of May 17, 1928 (D. C. Code, Title 19, Chaptj. 2),. 
making applicable to the employees in certain! em¬ 
ployments in the District of Columbia the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act of March 4,1927 (U. S. C. A., Title 33, ChapL 
18, secs. 901, et seq.). j 

38696—35 1 (1) 
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On May 23, 1935, Edgar W. Bootman, appellee, 
sustained injuries described as “ severe degree of 
brain concussion, injury to the head in the mastoid 
region involving the right ear, injury to the right 
elbow, and injury to the left knee”, said injuries 
having arisen out of and in the course of his em¬ 
ployment as a carpenter by the Sanitary Grocery 
Company, Inc. On July 26, 1935, Mr. Bootman 
filed with Robert J. Hoage, deputy commissioner, 
United States Employees’ Compensation Commis¬ 
sion, appellee, a claim for compensation for disabil¬ 
ity resulting from said injuries. On August 18, 
1935, a hearing on said claim was held before the 
deputy commissioner. Based upon the evidence ad¬ 
duced at said hearing the deputy commissioner 
filed a compensation order on August 12, 1935, 
awarding compensation to said employee for tem¬ 
porary total disability from May 24,1935, to August 
5,1935, and for permanent partial disability on the 
basis of 45 percent loss of hearing of the right ear 
(R. 6, 7, 8). On September 4, 1935, the insurance 
carrier, Hartford Accident & Indemnity Company, 
appellant herein, filed a bill of complaint in the 
Supreme Court of the District of Columbia seeking 
judicial review of the compensation order of Au¬ 
gust 12,1935 (R. 2). 

The bill of complaint filed below set forth as 
ground for relief “that the finding of the defendant 
Robert J. Hoage, Deputy Commissioner, that the 
defendant Edgar W. Bootman’s compensation 
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i 

should be determined under Section 10 (b) of the 

i 

Act, was not sustained by the evidence and that the 
evidence clearly showed that the said Edg&r W. 
Bootman was an extra employee, and that his em- 

j 

ployment with Sanitary Grocery Company* Inc., 
a corporation, was not of a continuous hature 
but was irregular, intermittent, and c4 scon " 
tinuous, and that the defendant, Robert J. Hoage, 
Deputy Commissioner, should have calculated 
the compensation due the defendant Edgar 
W. Bootman under Section 10 (c) of the Act in¬ 
stead of Section 10 (b) * * *” (R. 4). |A mo¬ 

tion to dismiss the bill of complaint was filed by the 
defendant deputy commissioner and the defendant 
Edgar W. Bootman, and after hearing thereon the 
court by final decree dated November 15, 1935, dis¬ 
missed the bill of complaint, from which action the 
present appeal has been taken (R. 9, 10). 

STATUTES INVOLVED 

U. S. C. A., Title 33, Chapt. 18. j 

Sec. 910. Except as otherwise provided in 
this Act, the average weekly wage pf the 
injured employee at the time of the injury 
shall be taken as the basis upon which to 
compute compensation and shall be j deter¬ 
mined as follows: 

(a) If the injured employee shall have 
worked in the employment in which he was 
working at the time of the injury, vjhether 
for the same or another employer, during 
substantially the whole of the vear i inline- 

4/ 


i 
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diately preceding his injury, his average an¬ 
imal earnings shall consist of three hundred 
times the average daily wage or salary which 
he shall have earned in such employment 
during the days when so employed. 

(b) If the injured employee shall not 
have worked in such employment during 
substantiallv the whole of such year, his 
average annual earnings shall consist of 
three hundred times the average daily wage 
or salary which an employee of the same 
class working substantially the whole of such 
immediately preceding year in the same or in 
similar employment in the same or a neigh¬ 
boring place shall have earned in such em¬ 
ployment during the days when so employed. 

(c) If either of the foregoing methods of 
arriving at the annual average earnings of 
an injured employee cannot reasonably and 
fairly be applied, such annual earnings shall 
be such sum as, having regard to the previous 
earnings of the injured employee and of 
other employees of the same or most similar 
class, working in the same or most similar 
employment in the same or neighboring lo¬ 
cality, shall reasonably represent the annual 
earning capacity of the injured employee in 
the employment in which he was working at 
the time of the injury. 

(d) The average weekly wages of an em¬ 
ployee shall be one fifty-second part of his 
average annual earnings. 
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QUESTION PRESENTED j 

The question for determination by this Honor¬ 
able Court is substantially as follows: Did the leourt 

%/ 

below err in sustaining the motion to dismiss the 
bill of complaint and thereby holding in effect that 
the deputy commissioner correctly computed j com¬ 
pensation due Edgar AY. Bootman, the injured em¬ 
ployee, under the provisions of section 10, subdivi¬ 
sion (b) of the District of Columbia workmen’s 

j 

compensation law ? 

ARGUMENT AND AUTHORITIES 

I 

j 

It appears from the stipulation filed herein (R. 

i 

ii), among other things, that Edgar AY. Bootnjian’s 
employer, the Sanitary Grocery Company, had in 
its employ at the time Air. Bootman sustained in¬ 
jury four other carpenters besides a foreman and a 
helper, and that they were “regular day-in and day- 
out men and they work all the time 7 '; that they are 

•/ 7 4/t 

I 

paid the same wage that was paid Air. Bootman, 
namely, $11.00 a day; that Edgar AA r . Bootman; had 

i 

worked as an extra carpenter for the Sanitary 
Grocery Company, Inc., since 1928; that he did not 
work exclusively for said company (R. 11). 

AVith respect to the determination of the em¬ 
ployee’s average weekly wage or pay the deputy 
commissioner made the following findings of £act 
in the compensation order of August 12, 1935: j 

* * * that the insurance company here¬ 

in denied that the claimant’s daily wage was 
$11.00, or $55.00 per week as alleged in the 


i 
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claim; that the claimant had not worked in 
tlie employment in which he was working at 
the time of the injury for the same or 
another employer during substantially the 
whole of the year immediately preceding his 
injury, and that the determination of pay 
necessarily falls under Section 10 (b) of the 
Act; that the testimony introduced by the 
insurance company indicates that the wages 
paid to a carpenter by the employer herein 
were $11.00 a day, or $55.00 a week; that the 
average weekly wage of the claimant, there¬ 
fore, is established as being in excess of 
$37.50 per week, and the claimant therefore 
is entitled to compensation at the rate of 
$25.00 per week, which for 33.97 weeks 
amounts to $849.25; * * *. 

It is respectfully contended that the appellant 

herein wliollv failed to establish bv evidence at the 

%■ * 

hearing before the deputy commissioner that the 
occupation or employment of a carpenter in the 
District of Columbia does not permit steady work 
during “substantially the whole of the year”; that 
it was clearly necessary that appellant establish 
such fact in order to sustain its contention that 
Mr. Bootman's compensation should have been 
computed under section 10 (c) instead of section 
10 (b); that the evidence shows that the employ¬ 
ment of a carpenter in the District of Columbia 
affords opportunity to work during substantially 
the whole of the year and, therefore, the deputy 
commissioner properly computed Mr. Bootman’s 
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compensation under section 10 (b) of the! work¬ 
men's compensation law. 

It will be noted that under section 10 I of the 

i 

compensation law three different methods | of de¬ 
termining an employee’s earnings or average 
weekly wage “as the basis upon which to compute 
compensation” are set forth. The first method 
(subdivision (a)) contemplates that the eniployee 
shall have worked in the employment in wlfich he 
was working at the time of injury for the same or 
another employer “during substantially the whole 

-A. 4/ v_? 4/ 

of the year immediately preceding his injury.” 
Mr. Bootman was not employed substantially the 
whole of the year preceding his injury, ancj hence 
the first method has no application. The second 
method (subdivision (b)) contemplates in such 

i 

event that the employee’s average annual eajrnings 
“shall consist of three hundred times the ajverage 
daily wage or salary which an employee 'of the 

V O 4/ X V 

same class working substantially the whole of 

| 

such immediately preceding year in the shme or 
in similar employment in the same or a neighbor¬ 
ing place shall have earned in such employment 
during the days when so employed.” In the in¬ 
stant case Mr. Bootman was employed as a 
carpenter, and it was shown that his employer 
had in its employ several other carpenters who 
worked regularly and who were paid the regular 
union wage of $11.00 per day, the same| wage 
which was paid Mr. Bootman. The deputy 
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commissioner therefore computed his compensa¬ 
tion on the basis prescribed under subdivi¬ 
sion (b) of section 10, and on such basis he was 
entitled to compensation at the rate of $25.00 per 
week, the maximum rate under the compensation 
law. The third method (subdivision (c)) contem¬ 
plates the reasonable annual earning capacity of 
the employee in the event that neither of the fore- 
going* methods can be “reasonably and fairly” ap¬ 
plied. 

It is clear from the context of section 10 that the 
deputy commissioner may use the method set forth 
under subdivision (b) only when subdivision (a) 
is not applicable, and that he may use the method 
set forth in subdivision (c) only when neither sub¬ 
division (a) nor subdivision (b) is applicable. It 
is the duty of the deputy commissioner, if possible, 
first to apply either subdivision (a) or subdivision 
(])). Subdivision (c) of section 10 has no applica¬ 
tion except when neither of the other methods can 
be “reasonably and fairly” applied. 

The appellant herein failed to show that section 
10, subdivision (b), could not be “reasonably and 
fairly’’.applied in the instant case. At the time 
of injury Mr. Bootman was earning* at the rate of 
$11.00 per day, or $55.00 per week (the so-called 
“union wage”). Even the maximum rate of com¬ 
pensation awarded him is $30.00 a week less than 
the rate of pay which he was receiving at the time 
of injury, and under appellant's theory of the case 
he would receive compensation at the rate of $14.83 


9 


per week, or $40.17 per week less than the ijate of 
pay which he was receiving at the time of injury. 
Appellant's computation would not only be unfair 
to the injured employee, but would clearly conflict 
with the rule of liberality of construction sol often 
stressed by the courts in construing workmen’s 
compensation laws. The Supreme Court Of the 
United States in the case of Baltimore c£* PI til a. 
Steamboat Co. v. Norton, deputy commissioner, 
284 U. S. 408, which arose under the Longshore¬ 
men’s Act, said: 

/ i 

i 

Such laws (compensation laws) operate 
to relieve persons suffering such misfor¬ 
tunes of a part of the burden and tb dis¬ 
tribute it to the industries and mediatlelv to 
those served by them. They are deemed to 
be in the public interest and should be con¬ 
strued liberally in furtherance of tluj pur¬ 
pose for which they were enacted afld, if 
possible, ho as to avoid incongruous and 
harsh results. Jamison v. Encarnacioii, 281 
U. S. 635, 640. (Italics supplied.) j 

It is respectfully submitted that the following 
authorities (dearly support the action of the deputy 
commissioner in computing Mr. Bootman’s i com- 

-i. c 

l 

pensation under section 10 (b) of the compensa¬ 
tion law, appellant having failed to establish that 

1 

the employment of carpenters in the District of 
Columbia is intermittent and seasonal or tliat it 
does not permit steady work during substantially 
the whole of the year. The record shows that Mr. 
Bootman’s employer had other carpenters iln its 

3S696—3.> 2 










employ who worked steadily and regularly, thus 
showing that steady employment is available to 
those engaged in such occupation throughout the 
year. 

The case of Lcilly v. Driscoll Co 242 App. Div. 
304, affirmed 266 N. Y. Rep. 627, involved con¬ 
struction of provisions of the New York work¬ 
men's compensation law similar to the provisions 
of section 10 of the local compensation law, and is 
reported in Special Bulletin No. 185, N. Y. Dept, 
of Labor, pages 188 and 189, as follows: 

During the year immediately preceding 
his injury a bricklayer’s helper worked for 
one employer about three months and for 
another three weeks, his total employment 
for the year being not more than four months 
and his aggregate earnings $621.18. The 
Department of Labor awarded compensa¬ 
tion to him for total disability resultant 
from his accident upon a finding that his 
average weekly wage was $36.34, being the 
average weekly wage of an employee of the 
same class working substantially the whole 
of the year preceding the accident in the 
same or similar employment in the same or 
neighboring place. In other words, it used 
Subd. 2 of Sec. 14 of the Workmen’s Com¬ 
pensation Law. Upon appeal, the carrier 
contended that the Department should have 
used Subd. 3. Along with other objections, 
it said that claimant’s partial unemployment 
during the year preceding his accident was 
due to his having taken a vacation and to 
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the occurrence of a strike, consideration of 
which must be had under Subd. 3. The At¬ 
torney-General, defending the award, |argued 
that a compensation rate of $11.94 pgr week 
ascertained under Subd. 3 by using: claim¬ 
ant's actual earnings would be grosslyjunfair 
when his actual weekly wages under his two 
employers were $60 and $40, respectively, 
his actual earnings for the year prior to the 
one immediately preceding his acciderjt were 
$2,480, the employment was not seasonal, and 
the reasons for his unemployment were in 
no way attributable to the nature and con¬ 
tinuity of bricklaying. The Appellate Divi¬ 
sion affirmed the award with prevailing and 
dissenting opinions differing on the question 
whether or not absentation of himself on 

i 

strike or vacation took the claimant out from 
under Subd. 2 and put him under Subd. 3. 
The Court of Appeals affirmed the Appellate 
Division's order without opinion (266;N. Y. 
Rep. 627). | 

In Minniece v. Terry Brothers Company, 223 
N. Y. 570,119 N. E. 1060, the question was as the 
average earning capacity of an injured man as a 
brick-moulder. The New York Court of Appeals 
held that computation of his compensation was 
properly made on the basis of the wages he was 
receiving at the time of the injury, rather th&n on 
the basis of his actual earnings in the year preced¬ 
ing. I 

It appears that section 17, subdivision 2, of the 
California Workmen’s compensation law wqs, in 
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1917, practically identical with section 10, subdivi¬ 
sion (b) of tlie District of Columbia workmen’s 
compensation law, under which the deputy commis¬ 
sioner computed Mr. Bootman’s compensation. In 
the case of Hickox v. Industrial Accident Commis¬ 
sion, decided November 24, 1917, by the District 
Court of Appeal of California, rehearing denied 
by the State Supreme Court January 21, 1918, 169 
Pac. 1048, a contracting painter who employed 
painters at the uniform wage of $2.50 per day, en¬ 
gaged a painter, who had been working intermit¬ 
tently, to work for that wage. Shortly after he 
was engaged, the painter fell, received injuries, 
and applied for compensation. It was held in ef¬ 
fect that the Industrial Commission of California 
properly computed his compensation on the basis 
of the wage ordinarily paid painters, in accordance 
with the provisions of section 17, subdivision 2, of 
the California law, referred to above. 

Where injured night watchman had not worked 
for employer for substantially the whole of preced- 
ing year, the court properly found average weekly 
wage from what other watchmen in neighborhood 
received over such period; Bankers' Lloyd's v. 
Channess, 31 S. W. (2d) 1108 (Tex. 1930). 

In seasonal occupation, compensation award for 
injuries should be calculated on basis of the reason¬ 
able annual earning capacity of the claimant in his 
employment, but where county, in carrying on high¬ 
way construction work, utilized the winter months 
to manufacture road materials and to repair ma- 
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chinery and equipment, it was not engaged! in a 
seasonal “trade, business, or occupation” as re¬ 
spects highway construction work, and a lalporer, 
injured after working only four days, was entitled 
to compensation award under section 14, subdivi¬ 
sion 2 of New York workmen’s compensation law 
(which is identical with section 10 (b) of the!local 
compensation law) ; Hogan v. Onondaga County, 
221 App. Div. 636 (N. Y. 1927). j 

Occupation of employee engaged by amusement 
park company as dishwasher during summer 
months held not “seasonal occupation” such ks to 
prevent award of compensation under Pennsyl¬ 
vania workmen’s compensation law based Upon 
continuous yearly employment, since dishwasher 
could engage in his occupation elsewhere through¬ 
out the year; Froehly v. T. M. Harton Co., 139 Atl. 
727 (Penn. 1927). j 

Where an employee of the Galveston Gas (pom- 

i 

pany had been working for employer for only seven 
months at time of injury, compensation could not 
be computed on the basis of his weekly wage, but 
should be computed on basis of the average wage 
earned by other employees of the same class work¬ 
ing substantially the whole of the year preceding 
the injury in the same or similar employment in 

i 

the same or a neighboring place; Texas Employers’ 
Ins. Ass’n. v. Villarreal, 1 S. W. (2d) 692 (Tex. 
1927). ! 

In the case of Gunther v. United States Em¬ 
ployees' Compensation Commission, 41 Fed. (2d) 
151 (C. C. A. 9), decided May 19, 1930, there was 

i 

i 

i 
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no evidence in the record showing that the occupa¬ 
tion of a longshoreman was casual, irregular, sea¬ 
sonal, and discontinuous, although, as in the instant 
case, there was evidence showing the individual 
earnings of the injured longshoreman, Richard W. 
Gunther. There being no evidence of the intermit¬ 
tent character of the work of longshoremen gener¬ 
ally, the Court, for that sole reason, held that the 
deputy commissioner erroneously computed Mr. 
Gunther's compensation under the provisions of 
section 10, subdivision (c), of the Longshoremen’s 
Act, and further held that the computation should 
have been made under the provisions of section 10, 
subdivision (b). which were applied by the deputy 
commissioner in the instant case. 


The Court Cannot take judicial notice of the 
alleged “intermittent” character of a carpenter’s 
occupation in the District of Columbia. In the case 


of Marshall v. Andrew F. Maliony Co., 56 Fed. (2d) 
74 (C. C. A. 9), relied upon by the appellant, the 
Court, in distinguishing the earlier decision in 
Gunther v. United States Employees' Compensa¬ 
tion Commission, supra, said: 


We were thus asked to take judicial notice 
of the intermittent character of the steve¬ 
dore’s occupation at San Francisco. This 
the court did not and could not do. (Italics 
supplied.) 


The Court in that case further said: 


Upon evidence practically unchallenged , 
Judge Neterer found that employment in 
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the longshoring industry in the state of 
Washington is of an irregular and intermit¬ 
tent character; that the reason why!many 
longshoremen working at the port of Seattle 
do not earn higher annual wages is tlie lack 
of regular employment in the industry. 
(Italics supplied.) 

It will be seen, therefore, that the Court jin the 
case of Marshall v. Andrew F. Mahony Company, 
supra, did not reverse its earlier decision jin the 
Gunther ease, but distinguished it on the ground 
that there was no evidence in the Gunther ease re- 

I 

# i 

lating to the intermittent character of employment 
in the longshoring industry, the identical situation 
existing in the case of Mr. Bootman, namely, no 
evidence in the record to show that the employment 
of carpenters generally in the District of Columbia 
is seasonal and intermittent, appellant having 
failed to support its contention that Mr. Bookman’s 
compensation should be computed under tlie pro¬ 
vision of section 10 (c) of the compensation jlaw by 
evidence showing the character of employment of 
carpenters in the District of Columbia. 

On page 4 of appellant’s brief the statement is 
made that in 1932 Mr. Bootman worked approxi¬ 
mately 64 days at $11.00 per day; in 1933 he ivorked 
approximately 110 days, and in 1934 he worked ap¬ 
proximately 141 days, and for the three yeafrs pre¬ 
ceding the injury his average annual wage was 
$1,156.64 or $22.24 a week. In this connection ap- 

I 

pellant has apparently ignored the earnings! of Mr. 
Bootman for the year 1928, which were $2j083.11 ? , 

i 

! 

i 

| 

| 
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and his earnings for 1929, which were $2,403.82 
(E. 11). His wages during the years 1932 and 1933 
were, as shown bv the record, received solelv from 
the Sanitary Grocery Company, Inc., and do not 
include any earnings received from other employers 
during those years. Moreover, the actual earnings 
of an employee do not necessarily represent his 
“earning capacity” which must be determined by 
the deputy commissioner in cases falling under sec¬ 
tion 10 (c) of the compensation law. On this point 
the Court in Gunther v. United States Employees’ 
Compensation Commission, supra, said: 

Where the award is made under subdivi¬ 
sion (c) actual earnings are not controlling, 
but the conclusion to be arrived at is a sum 
which “shall reasonably represent the an¬ 
nual earning capacity.” 

CONCLUSION 

In conclusion, it is respectfully submitted that 
to sustain appellant’s contention in this case the 
Court must first hold that there is evidence in the 
record which shows that the provisions of section 
10 (b) cannot reasonably and fairly be applied in 
this case (and it is respectfully contended that 
there is no such evidence), and then will have to 
hold in effect that the nature of the employment of 
a carpenter does not permit of work during sub- 
stantiallv the whole of the vear, and there is no 
proof to that effect in the record . Only under 
such conditions might section 10 (c) apply. Such 
a holding would obviously result in materially re- 
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i 

i 

i 

I 



ducing the compensation of carpenters, brick- 
masons, painters, and other workers in the various 
trades who are injured in the course of their em¬ 
ployment in the District of Columbia. We submit 
that such a holding would not be warranted where, 
as in this case, there is a total absence of proof to 

i 

the effect that the employment of carpenters gen¬ 
erally does not permit of steady work for substan- 

! 

tiallv the whole of the vear. ! 

•j %/ 

Moreover, the deputy commissioner is allowed 
some discretion in applying the methods of wage 
determination set forth in section 10, and if the 
result of the method used is fair and reaso 
it is submitted that the court should not change the 
method. | 

For the foregoing reasons it is urged that the 
decree of the lower court sustaining the motion to 
dismiss be affirmed, and that the appeal herein be 
dismissed, with costs to appellees. 
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